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The Duty to Protect Workers
from Harassment on Employer
Operated Social Media Sites
By Kassia Bonisteel

In July 2016, an arbitration decision
concerning the Amalgamated Transit
Union, Local 113, and the Toronto
Transit Commission (the “TTC”) was
released which held that the TTC
had failed to take all reasonable
steps to protect its employees from
harassment committed on a social
media site that it operated.
The TTC operates a Twitter account
called “@TTCHelps”, which was
advertised as “Customer Service”.
Tweets that were posted on, and
sent to, @TTCHelps could be viewed
by anyone wanting to look for them.
Although the TTC was the operator
of the Twitter account, it was unable
to delete Tweets posted by members
of the public.
The TTC did not have a formal,
uniform social media policy in place.
Some Tweets posted to @TTCHelps
were harassing and derogatory
using “vulgar, offensive, abusive,
racist, homophobic, sexist, and/
or threatening” language. Tweets
also at times included photographs
of employees accompanied by
allegations that employees had
engaged in some form of misconduct.
The arbitrator found that social
media sites operated by the TTC
in this case constituted part of the

workplace. Employees have the right
to be free from harassment in the
workplace, which includes harassment
perpetrated by customers or clients
of their employer.
The TTC was found to have “failed
to take all reasonable and practical
measures to protect bargaining unit
employees” from harassment which
was taking place on @TTCHelps.
The TTC’s responses to harassing and
derogatory Tweets were inadequate,
including ignoring the Tweets, or
while asking Tweeters to refrain
from using offensive language and
making personal attacks against
employees, the offensive Tweets
remained online. Further, the TTC
had responded to some Tweets that
alleged employees had engaged in
misconduct by apologizing, or by
adding comments that were implicitly
critical of the employee’s conduct
prior to investigating the incident,
such as that the employee could
“use discretion and exercise good
customer service”; these responses
were found to be inappropriate.
Twitter can be a “necessary
and
beneficial
component
of
contemporary
public
sector
communications
and
citizen
engagement”. However, where an
employer operates a social media

page, it may constitute part of
the workplace which engages
employers’ duty to protect their
employees from harassment.
When
harassment
occurs,
an
employer must take all reasonable
and practical measures to protect
its employees. Such measures may
include adopting formal policies
regarding the use of social media, as
well proactively acting in a manner
that deters and eliminates behaviour
that is harassing of its employees.

The Transit Law Update is a
publication prepared by Ursel
Phillips Fellows Hopkinson
LLP. The Transit Law Update
is designed to inform Trade
Unions and workers of legal
developments affecting the
transit sector.
We will bring you:
• Arbitration and Court 		
decisions of interest
• Trends in transit collective 		
bargaining
• Changes to relevant 		
legislation
• Successful campaigns
across Canada
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Update on Harper’s
Anti-Union Legislation
By Simon Blackstone and Alison Dover
The Trudeau government’s minimalist
approach to labour law reform would
appear limited to the repeal of two
anti-union laws enacted by the
government of Conservative Prime
Minister Stephen Harper.
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The first of the two laws, the former
Bill C-525, passed into law in 2014,
amended the Canada Labour Code,
the Parliamentary Employment and
Staff Relations Act, and the Public
Service Labour Relations Act. It made
it more difficult for federal workers
to organize unions. It removed the
card check system, wherein a union
was certified once more than 50% of
workers signed union cards. Instead,
it created a two-step process where
45% of members had to sign cards
and then a secret ballot vote would
have to be held. The second step was
required even where a majority of
workers signed cards at the first step.
Under this new process, employees
who chose not to vote at all were
counted as votes against the union,
and the longer process meant more
time for third party interference and
for employers to intimidate employees
out of unionizing. This Bill also

changed the decertification process,
making it possible that a minority of
a Union’s membership could initiate a
decertification vote.
Bill C-377, which amended the
Income Tax Act, became law in June
2015. It required unions to disclose
private financial information to the
Canada Revenue Agency, which
would publicly post the information
on its website. Privacy experts
voiced significant concerns that
the law was unconstitutional. It
required unions to disclose the details
of all transactions and disbursements
over $5000, a requirement far
greater than that imposed on other
types of organizations or even the
government itself.
The reality of the Bill was that its
disclosure requirements were extremely
broad and invasive, compromising the
privacy of members and anyone who
did business with a union. For example,
Bill C-377 required unions to publicly
release names, addresses and personal
details such as health care information,
for union members or bereaved
families who received disability
benefits, significant drug benefits, and
death benefits when a member passed
away. It was also costly and tied up
union resources in red tape with its
onerous reporting rules – for example,
unions had to publish the names and
addresses of anyone from whom they
purchased goods or services.

In the lead up to the 2015 federal
election, Justin Trudeau voiced
his dissatisfaction with the Harper
government’s passing of the two
bills, calling them a “direct attack on
Canadian workers”. Trudeau declared
that if elected, his government would
repeal Bill C-377 and Bill C-525.
In 2016 the Liberal government took
that action.
While the repeal of the two bills
constitutes a thwarting of the former
Conservative government’s aggressive
interference with Canadian workers, it is
important to note that the increasingly
outdated and unresponsive Federal
labour regime remains unimproved
There is little to suggest that the
Trudeau government has plans for
any substantial improvements in
Federal labour laws, and is instead
satisfied with repealing the excesses
of the Harper amendments, without
providing actual substantive gains for
Canadian Unions and workers.
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Labour Board
Orders Saskatoon
to Pay $651,000 for
Unlawful Lockout
By Dean Ardron and Saneliso Moyo

In early 2016, members of the
Amalgamated Transit Union, Local
651, finally received $651,000.00
from the City of Saskatoon (the
“City”) for financial losses arising out
of an unlawful lockout in the fall of
2014. Although an order to pay was
made in October 2014, the issue of
remedy was only finally disposed of in
February 2016, following substantial
litigation before the Saskatchewan
Labour Relations Board (the “Board”).
In 2013, the Union and the City began
collective bargaining towards a new
agreement. However, almost a full year
later, the parties had still not reached
an agreement. On September 20,
2014, the City locked out all nonessential employees, affecting some
350 members of the Union. While
Union members were locked out, the
City unilaterally amended the bylaws
governing the pension plan.

The Union, who represents most
employees in the City’s Transit
Branch, filed an unfair labour practice
complaint (the “Lockout ULP”)
alleging that the City’s actions in
locking out its members and in
subsequently making changes to
pension plan bylaws contravened
the statutory freeze provisions of The
Saskatchewan Employment Act, S.S.
2013, c.S-15.1 (the “SEA”).
Specifically, the Union alleged that
the City had committed three (3)
unfair labour practices: threatening to
change the conditions of employment,
benefits and privileges of members of
the Union during a statutory freeze;
declaring a lockout during the freeze;
and actually changing the conditions
of employment, benefits and privileges
of members of the Union.
Section 6-62(1)(l)(i) of the SEA
prevents employers from engaging
in certain industrial actions while an
application is pending before the
Board. In particular, it prevents an
employer from declaring a lockout
or making unilateral changes to the
terms and working conditions of
employees while an application is
pending before the Board.
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However, the Union had not filed the
Lockout ULP at the time employees
were locked out and the pension plan
bylaws were amended by the City.
In April 2014 the Union had filed
an unrelated unfair labour practice
complaint (the “Mongovius ULP”),
alleging that the City had: failed to
properly investigate an incident that
occurred in the workplace; unfairly
disciplined a member; and that a City
official had threatened the member
against exercising their protected
rights. This case was ongoing while
the parties continued to engage in
unsuccessful negotiations towards
a new collective agreement and at
the time the City gave notice of its
intention to declare a lockout on
September 18, 2014.
In the Lockout ULP, the Union took
the position that the Mongovius
ULP was an “application pending
before the Board” and therefore the
statutory freeze in effect prevented
the City from locking out its members,
pursuant to section 6-62(1)(l)(i) of
the SEA.
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The City argued, among other things, that the Mongovius
ULP was not an “application pending before the Board” at
the time of the lockout because it had not been heard in a
formal hearing before the Board. When the Lockout ULP
was filed, the Mongovious ULP had only been considered
by an in camera panel of the Board. An in camera hearing
is a meeting of the Board to consider an application in
the absence of the parties (in this case the City and the
Union) to the application.
The Board found that the Mongovius ULP was an
“application pending before the Board” as of June 3, 2014,
the date on which it was first considered in by an in camera
panel of the Board. The Mongovius ULP was therefore
pending at the time the lockout took effect on September
20, 2014 and until October 3, 2014, when the Board issued
a decision with respect to the Mongovius ULP.
On October 17, 2014, the Board ordered the City to cease
and desist from its lockout of members of the Union.
However, it also indicated that given that a decision had
been issued in the Mongovius ULP, there were no longer
any applications pending before the Board and therefore
the City could continue the lockout, if fresh notice of its
intention to do so was given. The City gave such notice
the same day.
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The Board also ordered the City to pay compensation to
the members of the Union for the monetary losses they
suffered from being locked out contrary to section 6-62(1)
(l)(i) of the Act. Those damages were limited to the period
between September 20, 2014 and October 3, 2014 – when
the Mongovius ULP was decided - and were calculated as
$651,000.00.
On December 12, 2014, the Union filed an application
seeking further compensation for financial losses during
the continued period of lockout between October 3, 2014
and October 17, 2014. The Union’s primary argument was
that the illegal lockout continued until fresh notice was
given on October 17, 2014, and therefore its members
ought to be compensated for this period as well.
Unfortunately, the Board found that the issue of
compensation had been decided in the previous Lockout
ULP decision and that it had been clear in that decision
that compensation was limited to the period when the
lockout was barred by virtue of the pending Mongovius
ULP. As such, the Board found that compensation for
the unlawful lockout was limited to the period between
September 20, 2014 and October 3, 2014 – in the amount
of $651,000.00.
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Blind Spots: There Is a Fix
By Ian J. Fellows and Bianca Bell
On top of navigating busy roadways,
cyclists, distracted drivers and
increasingly distracted pedestrians,
transit drivers must also bravely
contend with the dangers that lie in
the blind spots of their buses.
Recent collisions in both Canada
and the United States between
buses making left hand turns and
pedestrians in crosswalks, including
an accident in Portland, Oregon,
where a group of five pedestrians
were completely hidden in a blind
spot and hit in the crosswalk,
have led to a renewed pressure
on transit employers to demand
that manufacturers fix the problem
blind spots before purchasing any
future fleets. The Amalgamated
Transit Union (“ATU”) is stressing the
importance of the fix as necessary as
approximately one person every 10
days is struck by a bus - with many
of these accidents attributable to the
large blind spots found on buses.
According to a study done by the
ATU, Local 569 in Edmonton, Alberta,
up to 19 pedestrians can be hidden in
a blind spot created by the ‘A’ pillar of
their buses. The ‘A’ pillar is a structural
pillar located on the windshield to the
left of where the driver sits. The ‘A’
pillar is a common type of structure
for North American buses, supports
the roof, windshield, and rear-view
mirror, but also creates a significant
blind spot. The blind spot is made
larger when the driver is making a left
hand turn which coincides with the
movement of pedestrians.

This blind spot created by the ‘A’
pillar is not inevitable, but is rather
a structural flaw which has been
virtually eliminated by manufacturers
in Europe. North American buses,
generally purchased as cheaply
as possible, have a combination
of wider ‘A’ frames, mirrors that
obstruct drivers’ vision, wider pillars,
thicker rope seals, and doors that
are not made entirely of glass. ATU,
Local 569 measured that the pillar
and the driver side mirror can create
a blind spot of up to one foot. For
a slight increase in manufacturing
cost, windshields can be designed as
a ‘continuous’ window, or to have a
“hidden frame” as opposed to the “A”
pillar which requires drivers to ‘bob’
and ‘weave’ their heads back and
forth to see around it.
Changes to the locations of driver
side, rear-view mirrors, so as to not
obstruct the driver’s vision, and to the
design of side doors are also being
urged by the ATU.
With public transit being a priority
in many cities in North America
leading to the purchase of many
new and upgraded fleets, Unions
should be aware of the importance
of
addressing
problem
blind
spots with their employers when
accidents occur. Unions should also
be encouraged to point out to their
employers that manufacturers do
indeed have the ability to design
vehicles which can decrease blind
spots and that these designs must
be pursued, at whatever cost.
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